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Wendell Nash appeals his conviction for first degree murder and Terry Acton

appeals his conviction for second degree murder.  We affirm both convictions.

The evidence was sufficient to convict Nash over his intoxication defense

because “after viewing the evidence in the light most favorable to the prosecution, any

rational trier of fact could have found the essential elements of the crime beyond a

reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979) (emphasis in

original).  

Nash admitted to stabbing Irving twice and was identified as one of the three

men who stabbed Irving.  The government presented substantial evidence that would

allow a jury to conclude that Nash contemplated the murder before the night of the

attack, including testimony that the night before Irving’s murder, Nash told a friend

he hated Irving and wished she would leave.  He later admitted he knew earlier in the

day that she had to be “beat down” for knowing who murdered his friend Raymond

Hayes, and that he had asked someone to do it for him.  The attack took place in a

secluded area and continued over a prolonged period of time.
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Nash did not receive ineffective assistance of counsel due to trial counsel’s

failure to provide timely notice of an intoxication expert.  Nash presented substantial

evidence of intoxication and the district court instructed the jury on intoxication in an

instruction prepared by Nash.  Moreover, there was abundant evidence of Nash’s

premeditation and guilt.  As a result, Nash cannot demonstrate prejudice by his

counsel’s failure to give timely notice of an intoxication expert.  See Strickland v.

Washington, 466 U.S. 668, 687-90 (1984).  Because this lack of prejudice is clear

from the record, there is no need to defer review of the ineffective assistance of

counsel claim until a habeas corpus proceeding.  See United States v. Ross, 206 F.3d

896, 900 (9th Cir. 2000).

With respect to Acton’s appeal, the admission of Nash’s redacted statements did

not constitute an error under United States v. Bruton, 391 U.S. 123, 124 (1968).

Acton failed to move for severance prior to trial, leaving the district court with the

option of either redacting the statements or excluding them entirely.  Redaction is

sanctioned by case law as an appropriate means of avoiding a Bruton problem.  See

Richardson v. Marsh, 481 U.S. 200, 209-11 (1987).  Acton, moreover, offered no

other redaction or alternative means of handling the statements.  Further, with six

people present during Irving’s murder, the use of the neutral pronoun “someone”

neither specifically implicated Acton, nor indicated that any specific name was
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deliberately deleted.  See id. at 208; Gray v. Maryland, 523 U.S. 185, 192 (1998). 

AFFIRMED.


